The International Criminal Court Indictments In
Uganda And The International Criminal Tribunal in
Rwanda: Lessons In Applying International Law and

Justice Mechanisms

By
Muwonge Joseph Max

B.A. Ed. HONS. MAK
2004/HD03/1174U

SUPERVISORS

DR. A.B. RUKOOKO

A DISSERTATION SUBMITTED IN PARTIAL
FULFILLMENT OF THE REQUIREMENTS FOR THE
AWARD OF THE DEGREE OF MASTER OF ARTS IN
HUMAN RIGHTS DEPARTMENT OF PHILOSOPHY -

FACULTY OF ARTS MAKERERE UNIVERSITY

June, 2008



Declaration

I do hereby declare that to the best of my knowledge, this research work is a result of my

effort, and has never been presented anywhere else for any award, either in full or in

parts.

Candidate: Muwonge Joseph Max

Signature:

Supervisors

1. Dr. A. Byaruhanga Rukooko
Signature:
2 Prof. Stephen Schwenke

Signature:



DEDICATION
I dedicate this research and study to God for providing me with life, knowledge and
wisdom to undertake and accomplish it. In the same way, | dedicate it to my family, in
particular Dad and Mum, Mr. and Mrs. Ssebaduka for their moral and spiritual support.

To all my brothers and sisters, | love you, and wish you the same achievement and more.

God bless you overwhelmingly.



Acknowledgments

This research is a result of a lot of input from various people. On this basis, | wish to
acknowledge and deeply appreciate my supervisors, DR. A.B. Rukooko and Associate
Professor Stephen Schenke, plus all my lectures for the very helpful comments and
guidance, which enabled me to finalize this research. 1 wish to also acknowledge my
classmates and friends, with whom we discussed and learnt from each other in the course

of carrying out this research.

I am grateful to the Deputy Head of Mission of the Rwandan Embassy in Uganda for
finding time to inform this study. To the International and National NGO’s, key
informants and all respondents within Uganda and Rwanda for informing this study with

their invaluable experiences.

I am deeply indebted to Babra Hou, a legal consultant from the Michigan Law School
and Dr. Sango Mwanahewa for their technical advice on the legal ramifications enshrined

in this study.



TABLE OF CONTENTS

[ =Tod - T =1 o] o SRS i
DT [ oF: 1 o] o RSO RPO TP UPTPRPRPRRPRPN i
ACKNOWIBAGEENT ...t e e e sae et e e beeenee e iv
I 1o (o) O] 01 (=] USRS %
IS 0} B 1= o] SRS viii
[ A0 T U =SSP iX
(I o) Aol 0] 1) 0 LSRR X
o1 = Tod TSRS Xi
CHAPTER ONE: GENERAL INTRODUCTION

1.0 INEFOAUCTION ..ottt ettt ettt b e nb e s st e b enne s 1
1.1 Background TO The StUY .......cccooiiiiiiiiiiiesieeee e 2
1.2 Statement Of The Problem..........coooi i 6
1.3 Definition Of KEY TEIMS .....cviiieiicie sttt sre e e re e 7
1.4 SCOPE OF The STUAY ...ocvvieiie e e 9
1.5 General Objective of the Study ... 10
1.5.1 Specific Objectives of The StUAY .........ccccoiiriiiiiiiee e 10
1.6 ReSearch QUESTIONS .......cccceiieiieiie e sie et ste et e e st e s e sreeteaneesneenes 11
1.7 Significance Of The StUAY .......ccoeiiiiiiicc e 11
1.8 Conceptual FrameWOrK..........ccciiiiiiiieiie e 12
CHAPTER TWO: REVIEW OF RELATED LITERATURE

2.0 INEFOTUCTION ..ttt ettt ettt nbe it 13
2.1 Understanding Underlying Factors For The Cyclic Conflicts in Uganda................. 13
2.2 Unserstanding Why The 1994 Rwanda Genocide Occurred .........cccceveverencnnnnens 17
2.3.1 Human Rights Violations Committed By Kony and The LRA ... 19
2.3.2 Uganda Government's Responsibility In The LRAWar .........cccccevvveveiiieviciec, 21
2.3.3 Criminal Gravity of The 1994 Rwanda Genocide ...........cccocvveviievieiie e 23
2.4 International Criminal Law and International Crimes...........ccoccvvvevieereninnceniesenn 26
2.4.11CC and The Case 0f The LRA ... 27



2.4.2 International Criminal Tribunal for Rwanda ... 29

2.4.3 ICTR Jurisdiction; AComparison With The ICC .......cccccviiiieii i 31
CHAPTER THREE: RESEARCH METHODOLOGY

K {0 I 11 oo (1T £ o] o PSR PR 35
3.1 RESEAICN DBSIGN.....uiiiiieieitisiesii ettt bbb bbb nre s 35
3.2 Area and Population of StUY .........ccceviiiiiiiie e 35
3.3 Sampaling TECNINIQUES ......cccuveiieiieeiie et 36
3.3.1 SAMPIE CIIEEIIA ..eveieeeieeeie e nre s 36
3.4 Data Collection MethOdS ........cccveiviieiieiesie e 37
I 1 Y 1= T USROS RS RPTPPRRPRORN 37
3.4.2 QUESTIONAIES ...ecvveeeeiiie et e ettt eette e e tee e st e e e st e e e s beeestbeeesabeeesabeeesabeeesbteesbeeesseeesnbeeeans 38
I @ 1S =11 o] 1TSS 38
3.5.0 Data Analysis And PreSentation ............ccoooeiireninieienese s 38
3.5.1 QUANITALIVE DALA .......eeiiiicriiiie ettt st re e era e s e sbe e ae e nraeenee 38
3.5.2 QUANTITATIVE DALA ......veeiiiiiecciiee ettt sra e e e ebe e e s are e ebaeeens 39
3.6 Ethical CoNSIAEIAtIONS .......ccveiiiiieiieiieeie et 39
3.7 Limitations Of the SUAY ........ccciiiiiiiiee e 40
CHAPTER FOUR: PRESENTATION OF FINDINGS

4.0 INTOTUCTION ...ttt bttt ettt enbeeneesbeebeanee s 41
4.1 Socio-Demographic INFOrMAtion ...........ccocoiiiiiiiiieec e 41
4.2 Awareness Of The LRA Case before The ICC........ccooevviieiieiiiiie e 45
4.2.1 Kony And Other Indicted LRA Commanders' Prosecution by The ICC................ 46
4.2.2 General Amnesty for Kony and his Commanders.........c.ccceeiveeiieiiienie e esie s 48
4.2.3 ICC Investigations 0f The UPDF...........ccoiiiiiiiieieeeese e 50
4.3 Dealing With The Genocide Perpetrators In Rwanda..............ccooevvvenenenenennniens 51
4.3.1 Perception Of Justice and Accountability in Rwanda..............cccceevvievviicieeiecnns 52
4.3.2 Forgiveness And Reconciliation in RWanda...........cccccovvvevieiieeiee e 53

Vi



CHAPTER FIVE: DISCUSSION OF FINDINGS

ST O 11 oo L1 T £ ] o U PS 56
5.1 Social Demographic Analysis Of the ReSpondents ...........cccccevvvereerenivennsieseennnn, 57
5.2 Perceptions on The Applications of International Law ............ccccovveiiiiiieiiieinenn, 58
5.2.1 Retributive and ReStOrative JUSLICE ..........cccueiieieiierieeie e 61
5.2.2 International Law and Investigation Of State ACIOIS .........cccovvviriiniiieiiicscneine 65
5.3 Other Options of Accountability and conflcit Resolutions............cccccccvvvveviiiiecnnnnn 66
CHAPTER SIX: CONCLUSION AND RECOMMENDATIONS
6.0 Summary of the FINAINGS.......c.ciiviiiiicie e 70
6.1 RECOMMENUALIONS ..ottt ettt sb e e 75
6.2 Areas FOr FUIher STUAIES ........ccooiiiiiiiieee e 79
APPENDICES

Appendix 1: References

Appendix 2: Questionnaire

Appendix 3: Interview Guide for Uganda
Appendix 4: Interview Guide for Rwanda

vii



LIST OF TABLES

Table 1: Sample Selection Criteria.........ccciviiiiieiiie e 37
Table 2: Distribution of Respondents in Uganda by DIiStriCt..........cccccoceviiiviiiiieiiieinnns 41
Table 3: Distribution of Respondents DY SEX .......cccciveiiiiiieiieeiic e 42
Table 4: Distribution of Respondents DY Age......cvoveiiiiie i 42
Table 5: Distribution of Respondents by Marital Status............cccocevevieeiiiiiic i, 43
Table 6: Distribution of Respondents by the Highest Level of Education attained......... 44
Table 7: Distribution of Respondents by ReligioNn..........cccccooviiiieiiicic e 45
Table 8: Awareness of the LRA case before ICC ... 46
Table 9: Whether or not Kony should be Tried in Uganda.............cccoovveviiiiieiieciieinnns 48
Table 10: Whether or not Kony should be forgiven if he resigns........cccccoveiieeiieiinnns 50

Table 11: Whether or not UPDF Officers should be investiagted by the ICC on suspicion

of gross human rights violations in northern Uganda.............cccccovevviieiiecne s, 51

viii



LIST OF FIGURES

Figure 1: Total Percentage Distribution of Respondents by SeX........cccccevvviverviiiniinennn. 42
Figure 2: Distribution of Respondents BY AQE .......cooveiviieiieie e 43
Figure 3: Distribution of Respondents by Marital Status ...........ccccccovvveveiieiieeie s, 43

Figure 4: Distribution of Respondents by the Highest Level of Education attained ....... 44

Figure 5: Distribution of Respondents by Religion .........c.cccovveieiieiiecc e 45



Al
ARLPI
AMREF-U
CCJP
CPA-G
CRPB
CSOPNU
FGD
GoU
GUSCO
HURINENT
ICC
ICG
ICTJ
ICTR
IFWA-U
JYAK
LRA
MUBS
MUK
NGO
NRM
NUPI
OPM
RLP
RPA
RPF
UHRC
UNRF
UNDP
UNICEF

LIST OF ACRONYMS

Amnesty International

Acholi Religious Leaders’ Peace Initiative
American Relief-Uganda

Catholic Commission for Justice and Peace
Concerned Parents Association-Uganda
Conflict Resolution and Peace Building Project
Civil Society Organizations for Peace in Northern Uganda
Focus Group Discussion

Government of Uganda

Gulu Support the Children Organization
Human Rights Network

International Criminal Court

International Crisis Group

International Center for Transitional Justice
International Criminal Tribunal for Rwanda
International Faith Watch-Uganda

Jamii Ya Kupatanisha

Lord’s Resistance Army

Makerere University Business School
Makerere University Kampala

Non Governmental Organization

National Resistance Movement

Northern Uganda Peace Initiative

Office of the Prime Minister

Refugee Law Project

Rwanda Patriotic Army

Rwanda Patriotic Front

Uganda Human Rights Commission
Uganda National Rescue Front

United Nations Development Programme
United Nations International Children’s Education Fund



Abstract

The LRA, under the leadership of Joseph Kony, has fought a twenty years’ war in
northern Uganda, characterized by gross human rights violation, war crimes and crimes
against humanity, against the government of Uganda. In Rwanda, close to one million
Tutsis and moderate Hutus were massacred during the 1994 genocide. Many of those
who survived today suffer from psychological and physical wounds as a result of the

genocide.

In Uganda, ICC issued arrest warrants for the top five LRA commanders in October
2005, while in Rwanda, ICTR was established in November 2004, and started its
operations based in Arusha, Tanzania in 2005, to prosecute persons behind the genocide
and others serious violations of humanitarian law. These cases reveal the growing
momentum in the evolution of International Human Rights through providing human

rights implementers and claimants more mechanisms to pursue justice and accountability.

The application of International Human Rights Law of the 1998 Rome Statue of the ICC
in Uganda, and the International Humanitarian Law of the ICTR in Rwanda has raised
justice and accountability intervention impasse between international and local justice
and accountability mechanisms. This study endeavored to draw key lessons from the
analysis of the application of the ICC and ICTR mandates, as compared to the local
justice mechanisms, in causing justice and accountability in the above Ugandan and

Rwandan scenarios respectively.

Xi



Both primary and secondary data sources were relied upon in compiling the findings of
this study. Primary data was obtained from interviewees who were key informants, self

administered questionnaire and focused group discussions in both Uganda and Rwanda.

The study established that international justice and accountability mechanisms are
insufficient in meeting the real demands and perception of justice and accountability for
the victimized communities, especially in the African context. It recommends that the
international community should encourage alternative and local forms of justice like the
Gacaca court system in Rwanda and the Mato-oput system in Northern Uganda, to exist
in cooperation, not competition, with the international justice mechanisms, perceived by

many victims as being retributive.
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CHAPTER ONE:
GENERAL INTRODUCTION

1.0 Introduction

Large-scale violations of human rights do not just happen. They occur because a
favorable environment for their occurrence has been nurtured and cultivated for long
periods. The starting point in addressing the problem of impunity that makes widespread
violations of human rights possible is to bring the perpetrators to justice. In Africa,
International Criminal Court (ICC) indictments of the LRA chief commander Joseph
Kony and his four senior commanders Vincent Otti, Okot Odhiambo, Dominic Ongwen*
and Raska Lukwiya, and the International Criminal Tribunal for Rwanda (ICTR) that is
prosecuting people behind the 1994 Rwanda genocide, represent a new international
trend of placing directly criminal responsibility on individuals, who commit gross human

rights violations, war crimes against humanity and genocide.

Drawing on many sources, like documents of the United Nations agencies like UNICEF,
UNDP; international, regional and local non governmental organizations like Amnesty
International, International Center for Transitional Justice, coupled to the primary data,
this study analyses the strengths and challenges arising in the application of the
international law and justice mechanisms in both cases of the northern Uganda war and
the 1994 Rwanda genocide. From this analysis, the study points out key issues as lessons

for consideration in the attempt of applying international law and justice mechanisms in

! Dominic Ongwen died in combat on 30™ September 2005, while Vincent Otti was reported killed by
Kony toward the end of 2007.

2 0n 13" October 2005, the ICC unsealed arrest warrants for five LRA commanders, including the leader
Joseph Kony. International Crisis group, Policy Briefing (11" January 2006), A Strategy for Ending
Northern Uganda’s Crisis, African Briefing N° 35, Kampala/Brussels, p.1.



pursuing accountability and justice on the African continent, which should inform future

similar international justice interventions, especially in Africa.

1.1  Background to the Study

For over 20 years since 1986, when president Museveni took over power in Uganda, the
armed conflict that emerged in the north of Uganda between LRA and its leader, Joseph
Kony, and the Government of Uganda, has had various consequences, which have
generated untold suffering for the people in that region. More than 1.8 million people,
many of them ethnic Acholi, were forced to live in camps for internally displaced people
(IDP), a figure which represents more than 80% of the population of the region.® It is
also widely estimated that 30,000 children* from that region have been abducted by the
rebels, the boys to act as soldiers, kidnapped girls to be used by rebels as sex slaves and

as carriers of supplies. The region has been decimated socially and economically.

The above situations raised serious questions of mainly how the perpetrators of this
conflict would be made to account and what form of justice will be satisfying in the eyes
of the innocent civilians. As one option of establishing a historical opportunity to
institutionalize forward-thinking conflict resolution, accountability and justice measures,
and as a matter of state practice, Uganda opted to refer the above mentioned LRA senior

commanders behind the northern Uganda conflict to the ICC. Uganda signed the Rome

® World Vision, Pawns of Politics: Children, Conflict and Peace in Northern Uganda (Kampala: World
Vision, 2004), 4.

* Tim Allen points out that “the scale of abduction is a matter of speculation” due to insufficient
monitoring. See Tim Allen, War and Justice in Northern Uganda: An Assessment of the International
Criminal Court’s Intervention (London: Crisis States Research Centre, Development Studies Institute,
London School of Economics, February. 2005).



statute of the International Criminal Court (ICC) on the 17" March 1999 and ratified it on
the 14™ June 2002.° State parties to the ICC are authorized under article 14(1) of Rome
Statute to refer the matter to the ICC in which one or more of the crimes within the
jurisdiction of the court have been committed since the 1% of July 2002 when the statute
came into force.® Article 5(1a, b, c, d) of the Rome Statute (1998) on the jurisdiction of

the ICC states that,

The jurisdiction of the court shall be limited to the most serious crimes of concern of the
international community as a whole. The court has jurisdiction in accordance with this
statute with respect of the following crimes: a) the crime of genocide, b) the crime against

humanity, ¢) war crimes and d) the crime of aggression.

The International Criminal Court (ICC) was asked by President Museveni of Uganda in
December 2003 to investigate the actions of the Lord’s Resistance Army in northern
Uganda. On the 29" January 2004, the Argentine ICC prosecutor Luis Moreno Ocampo
announced that there was sufficient evidence to start inquiring into the grave human
rights violations committed by the LRA.2 Moreno is on record as stating that; “The
rebels have kidnapped thousands of kids, forced them to be soldiers, forced them to Kill

their parents, and forced them to be sex slaves. I don’t know a more awful crime”.®

In the case of Rwanda, “The land of thousand Hills”, *° historically, both the majority

Hutu who formed about 84 percent and the Tutsi about 15 percent,** identified

®> |CTJ and the Human Rights Center report; Forgotten Voices, July 2005 p.7

® Rome Statute of the International Criminal Court, July 1998, U.N.Doc.A/CONF.183/9

" Ibid, Rome Statute 1998

& Global Policy Forum report (2004, January 29™), International Criminal Court gets its first case: Against

rebels in Uganda, New York, http//: www.globalpolicy.org.

° Ibid, supra note 5.

9 Kim, (April 2004), Rwanda Massacre, http://www.theinternetparty.org/commentary/c_s.php

1 Rwanda has a third tribe; the Twa, who form one percent of the total population. The Twa do not have as
similar traits like the other tribes, a reason why many studies attempt to sideline them in representing and
analyzing the social interaction and state building of the Rwanda people.



http://www.globalpolicy.org/
http://www.theinternetparty.org/commentary/c_s.php

themselves as Banyarwanda or people of Rwanda.'> They spoke the same language,
Kinyarwanda, without differences in dialect or vocabulary; they were members of the
same religious institutions, shared a common public sphere and participated in the same
cultural and social rituals. * The big question of the day is how did these tribes with very
strong inter-social interaction fabrics, in which ethnic differences played no recognized
role resort to genocide? In an attempt to inform the concern raised above, some scholars
contend that, given the high degree of social fluidity and proximity between the Hutu and
Tusti, relations between both groups cannot be characterized as particularly
confrontational.'* The “clan” school of thought contends that, the historical record
demonstrates that social hostilities (that laid the genocide foundation) emerged more
often among competing clan dynasties than between ethnically self-distinguished Hutu
and Tusti groups.”® As such, the social geography of Rwanda before European expansion
in the late nineteenth and early twentieth centuries was organized according to clan

“ubwoko” or caste structures, rather than ethnic structures.®

This study will in the next chapter contribute in detail on the social and economic
dynamics, responsible for the Rwanda genocide, and whether they were tailored on clan
or ethnic lines. Nevertheless, the author hereby feels that ethnicity as a contributory
factor to the genocide should not be simply swept under the carpet, since the issue of

ethnicity occupies a central position in the emerging discourse of national unity and

2. G. Prunier (1997), The Rwanda crisis, History of Rwanda, New York, pp 368.

3 M. Drumbl, (2000), Punishment, post-genocide: from guilt to shame to civism in Rwanda, N.Y.U.L,
1221.

' Ibid, M. Drumbl, 1235.

15 Jason Benjamin Fink, (2005), Deontological Retributivism and The Legal Practice of International
Jurisprudence: The case of the International Criminal tribunal for Rwanda, Journal of African Law, 49, 2,
101-131, school of Oriental and African Studies, printed in the United Kingdom.

!¢ Ibid Prunier, supra note 11 at 15.



identity articulated in post-genocidal Rwanda. This opinion will be further explored and
attested to in the proceeding chapters of this study. Whether the competition between the
Rwandan clans or ethnicity instigated, the Rwanda genocide, the bottom line, which is
part of the main focus of this study, is that gross human rights violations and conflict

characterized the nation of Rwanda in 1994 constituting genocide.

On April 30™ 1994, just over three weeks after the start of the genocide, the Security
Council issued a statement recalling the definition of genocide and asking the secretary
General to make proposals for investigating such serious violations of International
humanitarian law. Once the U.N. special rapporteur for Rwanda and a commission of
experts named the Security Council both concluded that Rwandan authorities had
committed genocide and that soldiers of RPA" were guilty of violations of international
humanitarian law, the Security Council established the International Criminal Tribunal
for Rwanda in November 1994.'®

The International Criminal Tribunal for Rwanda (ICTR) was established to
prosecute serious violations of international of international humanitarian law, to
sustain law and order, thereby to contribute to the restoration and maintenance of
peace and national reconciliation in Rwanda.’® This study therefore seeks to
establish whether the justice and accountability meant to be realized under the
international human rights law enshrined in the 1998 Rome Statute of the ICC,
which informed the crafting of the indictments for the top LRA commanders
herein mentioned above, as well as the justice and accountability derived from the
international Humanitarian law, which guides the prosecutions under the ICTR
just, comprehensive and applicable in dealing with African context, gross human

rights violations, like in the above two cases under analysis.

" RPA: - Rwanda Patriotic Army, Rwanda’s Hutu majority state army in 1994.

18 Alison Des Forges (1999), Leave None to Tell the Story, Human Rights Watch, printed in the United
States of America, at 737.

19'C.M. Carroll, (2000), An assessment of the Role and effectiveness of the International Criminal Tribunal
for Rwanda and the Rwandan national Justice system in dealing with the mass atrocities of 1994, B.U.
International Limited, L.J.



To this end, the study will analyze the strength, challenges as well as
opportunities derived in the attempt of implementing the ICC and ICTR
mandates, which will be presented herein as lessons drawn from the above cases
to inform future intended international human rights and humanitarian law
applications, in dealing with the question of accountability and justice for
individuals behind gross human rights violations, especially on the African

continent.

1.2 Statement of the Problem

The ICC indictments of the top five LRA commanders mentioned above and the (ICTR)
that is prosecuting people behind the 1994 Rwanda genocide, represent a new
international trend and attempt of placing directly criminal responsibility on individuals,
who commit gross human rights violations, war crimes, crimes against humanity and
genocide through international judicial intervention, by applying international human
rights law like in the case of the 1998 Rome Statue of the ICC or the international
Humanitarian law in the case of the ICTR. With the growing demand and recognition in
Africa, for African justice solutions to African problems, evidenced locally in Rwanda,
where the genocidal victims resorted to the traditional Gacaca system alongside the
ICTR, as well as in Uganda where majority of the victims demand for traditional justice
and reconciliation, this has raised justice and accountability intervention impasse between
international and local justice and accountability mechanisms, which this study will
explore as lessons for future interventions of international law in the attempt of

addressing gross human rights violations, especially in Africa.



1.3

Definition of Key Terms
Analysis: -The action of evaluating or estimating the quality, ability, and nature

of someone or something over a period of time.

Conflict: - It is the state of confrontation between two parties of different
perceptions, values, attitudes or beliefs, which may results in either positive or

negative results.

Culture: - The partners of behaviors, values and communications styles, which

describe unique characteristics of a particular ethnic or cultural group.

Gacaca: -Community based court system of justice in Rwanda of elected local
magistrates trying suspected perpetrators of the 1994 genocide whose roles were
minor, to confess and seek forgiveness for their roles in the genocide hence later

reintegrated into the communities when they are socially and widely acceptable.

Human rights: - These are fundamental principles that are universal in nature,
which all men, women, children, and other marginalized groups’ posses because
of being human. These rights are necessary for human survival, existence, and

development and they are indivisible, inherent, and inalienable.
International law: - It is a body of law that governs the interactions and relations

between nations, resulting from official rules treaties, agreements and customs.

Justice: - Here Justice refers to a multi-faceted ongoing set of processes moving

towards social relations that are regarded as equitable by those engaged in them.



Leadership: - A process of influencing other people to achieve objectives and

goals in any given society establishment at a given period.

Mato-Oput: - Traditional Justice mechanism emphasizing reconciliation
practiced among the Acholi people in Northern Uganda, who have suffered the

blunt of the 20 years war led by Joseph Kony, leader of the LRA.

Northern Uganda: - In the context of this study, Northern Uganda means the
political north that includes the Northeastern districts of Teso into which the LRA

have made incursions.

Peace: - Used in the context to imply absence of war and as a social, cultural,
economic and political trend that ensures justice, stability, equity, and prosperity

through formal and informal institutions.

Reconciliation: - Is the restoration of trust in a relationship where trust has been
violated, sometimes repeatedly. In this study, it is premised on the demand for
sustainable (everlasting or durable) peace and social-economic and human

development after along suffering of people from war or conflict.

Rwanda Republic: - Formerly a German and Belgium colony in the great lakes
region of central Africa, bordered by Uganda, Burundi, Democratic Republic of
Congo and |Tanzania. It covers an area of 26,338 km2 with a population estimate
of 7.95 million as per the 2004 census. It obtained independence from Belgium on

1% July 1962.



Tribunal

It is a panel of legal experts operating in form of a court or special committee.

Uganda Republic

Formerly a British colony in East Africa bordered in the east by Kenya, in the
north by Sudan, DRC in the west, Rwanda in southwest and Tanzania in the
south. It covers an area of 236,040km2 and obtained independence from the

British on the 9™ October 1996.

1.4 Scope of the Study

The geographical scope of study consisted of the war affected districts of Gulu, Pader,
and Lira. Some respondents and interviews in line with the study were conducted also in
Kampala because of its multicultural composition, having the highest percentage of elites
in the country, who were very resourceful for the study. The study also covered the
gacaca courts in Rwanda, specifically in Kigali, Kibuye and the ICTR in Arusha
Tanzania that are trying persons suspected to have been behind the 1994 Rwanda
genocide, with intent of provide further reflection on the approach to justice and
accountability in Africa. A total of 120 respondents from the above areas were involved
in this study. In the case of Uganda, the study focused from 1986 when the NRM took
over power in Uganda to June 2007, the time of compiling this study. In the case of

Rwanda from January 1994 to January 2006



In terms of content, the study explored the fault lines responsible for the outbreak of both
the LRA rebellion in northern Uganda and the 1994 Rwanda genocide, to establish herein
the nature and magnitude of human rights violations. The proposed international law
intervention mandates for the two case studies will be analyzed, lessons will drawn from
the strength, weaknesses and opportunities from the attempt of applying such mandates in

the pursuit of justice in Africa.

1.5  Objectives the Study

1.5.1 General Objective of the Study

The general objective of the study is to draw lessons from the analysis of the application
of the mandates of the 1998 Rome statute of the ICC and ICTR statute in causing justice

and accountability in Uganda and Rwanda respectively.

1.5.2 Specific Objectives of the Study

o To establish the mandates of the ICC and ICTR in the cases of the violations of
human rights in the Northern Uganda war and the 1994 Rwandan genocide.

o To Compare the ICC mandate in the northern Uganda case and that of the ICTR
in Rwanda.

o To establish the advantages and disadvantages from the attempt of applying the
ICC and ICTR mandates in the Northern Uganda war and 1994 Rwandan
genocide respectively.

o To draw lessons from the above case studies to inform future attempts of applying
international human rights and humanitarian law in pursuing justice and

accountability, especially in Africa.

10



1.6 Research Questions

o What atrocities were committed by the LRA in Northern Uganda as well as
during the Rwanda genocide of 1994 in terms of human rights violations?

o What are the applicable international laws in both cases of the LRA atrocities
in northern Uganda and the 1994 Rwanda genocide?

o What are the advantages and disadvantages of implementing the ICC mandate
in enforcing justice in the case of the indicted LRA commanders as well as the
ICTR for those suspected to be behind the 1994 Rwanda genocide?

o What lessons can de drawn from the above two cases to inform future
attempts of applying international human rights and humanitarian law in

pursuing justice and accountability, especially in Africa.

1.7  Significance of the Study
This study causes a deeper understanding into the whole situation of the LRA case before
the ICC and the ICTR, through analyzing the applicable international laws and justice

mechanisms in the gross violation of human rights in both cases.

The study also assists local and international Non-governmental organizations, Uganda
policy makers and the civil society operating in the war torn Northern Uganda to
strategically approach the peace reconstruction program for the region by borrowing from

other possible approaches of enforcing justice from the Rwanda tribunals.

The study explores lessons to apply elsewhere in Africa in pursuit of justice and

accountability in Africa through implementing international human rights and

11



humanitarian law. Hence the findings will assist policy makers both in Africa and

beyond to be informed to this effect.

1.8

Conceptual Framework

Application of International

A 4

Criminal Law

Cases of LRA before the ICC

A 4

Genocide cases before the ICTR
and gacaca courts

Assessment of the two cases in terms of

Violations of Human rights involved
Numbers affected

Applicable international laws
Competence of the tribunals
Challenges and strength

Forecasted justice

Moral and ethical considerations

A 4

Gap Analysis (Comparing ICC in Uganda and ICTFR in Rwanda) on the;
e Advantages and disadvantages from the two situations.

e Diverging points on forecasted competence, obstacles and justice done

in both case before their respective tribunals

¢ Conforming points on forecasted competence, obstacles and justice

done in both International criminal cases.

A 4

Harmonization
of International
and local justice
mechanisms in
the case of
Uganda and
Rwanda

A

Lessons from applying
international law in pursuing
justice and accountability in the
llnanda and Rwanda resnectivelv

A 4

Standoff between
International and local
justice mechanisms

12



CHAPTER 2:
LITERATURE REVIEW

2.0 Introduction

Several researchers and scholars of international law and human rights have spent a lot of
cognitive energies in an effort to analyze and understand the genesis, application and
effectiveness of international law in conflict resolutions, especially in enforcing justice
and accountability. This chapter establishes and complements the qualitative and
quantitative studies that have greatly contributed to the understanding about the
international humanitarian and human rights laws, and how applicable they are in
pursuing justice and accountability in the case of Joseph Kony of the Lord’s Resistance

Army (LRA) and the 1994 Rwanda genocide cases.

2.1 Understanding Underling Factors for the Cyclic Conflicts in Uganda

Understanding the nature and causes of conflict in Uganda is a fundamental prerequisite
before any attempts are made to resolve these conflicts. Conflicts in Uganda today, like
the one in the north, have important historical roots that cannot be ignored, as they are
embedded in different divides, caused by pre-colonial political processes, colonial, and
post-independence policies, coupled with external factors such as conflicts in

neighbouring countries and the proliferation of small arms.

Dating from the pre-colonial period, Uganda has had numerous periods of turbulence
and insecurity, as kingdoms rose and fell through violent struggles. There were wars
between the various communities such as Buganda and Bunyoro, Bunyoro and
Ankole, Buganda and Busoga, and others. Violence was therefore part of the
transformation of the Ugandan society. The establishment of the colonial estate was
further achieved largely through violent means. The colonialist took advantage of
the conflicts that existed between the different nationalities and ethnic groups in
Uganda, and they then used one nationality against the other in pursuit of their
expansionist policy in the country. These policies impeded the emergence of a
Ugandan nationalism and instead generated ethnic, religious and regional divisions
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that were to contribute in the later years to civil instability, political and armed
violence.”

Against this background of nation building in Uganda, characterized by the long history
of violence, NRM/NRA took power in 1986. Barely seven months after capturing of
power, the insurgency broken out in the Acholi sub region spearheaded by the Uganda
People’s Democratic Army/Movement.?* These military groups included: the Holy Spirit
Mobile Forces (HSMF) of Alice Lakwena, Uganda People’s Army (UPA) led by Peter
Otai, Force Obote Back (FOBA) led by Obote, West Nile Bank Front (WNBF) led by
Juma Oris, and Later LRA of Joseph Kony.? The author on the basis of the above is
convinced that part of the causes of the cyclic nature of violence in post colonial Uganda,
is a political cause through a militaristic scramble approach. As such, regional
marginalization in the distribution of political and economic benefits has greatly

interplayed in causing conflicts in Uganda.

Further more, the absence of a mature democratization process that challenges the past
and existing premature power structures has made the country to face recurrence of
conflicts of the past. The twenty years failure of the NRM government to protect its
population as an obligation,”® from the LRA insurgency attests to this. It also raises
questions on the political will of the government in committing itself to end this
insurgency in the north. Is Kony therefore fighting a political war? And if yes, how

relevant can the 1998 Rome statute of the ICC be in redressing political injustices in

%0 NUPI Summary report (February 2006), Issues Paper on the Development of a Conflict Resolution and
Peace Building Policy for the Government of Uganda, published by NUPI, Kampala, p.3.

2! Joanna R. Quinn, Customary Mechanism and the International Criminal Court, Working Paper, Refugee
Law project, Kampala

22 |bid, supra note 20 at 4.

2% Uganda constitution (1995): National objective 111 (V), stipulates that, the state shall provide a peaceful,
secure and stable political environment, which is necessary for economic development.
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Uganda? In an attempt to respond to this question, the biggest challenge is that, no
research has provided an authoritative explanation of why the LRA have carried on this
war and survived for the last twenty years amidst the same population they inflict

atrocities. Some school of thought contends that;

The LRA insurgency lacks any clear and negotiable political objectives. It claims to
represent the grievances of the Acholi people are at odds with its method. Because
the LRA actions are difficult to place within a coherent strategy aimed at achieving
an identifiable political outcome, it is also difficult to develop an effective counter
strategy. LRA targeting of the Acholi has created a self-perpetuating cycle of loss,
resentment and hopelessness that feeds the conflict but also widens the gap between
the government and the local people. The conflict has four main characteristics. First,
it is a struggle between the government and the LRA, secondly, it is the
predominantly Acholi LRA and the under Acholi population who bear the brunt of
violence that includes indiscriminate killing and the abduction of their children to
become fighters, auxiliaries, and sex slaves. This violence is aimed at cowing the
Acholi and discrediting the government. Thirdly, it is fuelled by animosity between
Uganda and Sudan, who support rebellions on each other’s territory; finally, it
continues the north-South conflict that has marked politics and society since
independence.?

It is not entirely true that LRA has no political cause. This is premised on the fact that in
the peace negotiations between the LRA and government of Uganda, it is the political
wing of the LRA in Juba, which is in the talks with an equally political team from the
central government of Uganda, discussing among others, issues related to power sharing.
The Crisis Group above, identifies that one of the dimension of this war is the animosity
between Uganda and Sudan, The group makes a great omission herein of not
distinguishing whether any regional political dynamics between Uganda and Sudan are at

stake, hence justifying not only the political character of LRA war, but more so the

A Crisis Group Africa reports N° 77 (April 2004), Northern Uganda: Understanding and solving the
conflict, http:// www.crisisgroup.org/home/index.cfm? /1
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intricate regional politics at stake as well. Kony considers himself “a passerby”** handed
over a lion’s tail. He illustrated this using a proverb in one of his communiqué to his

kinsmen, stating that:

It was raining and a young man decided to take a shelter in an abandoned hut, then
suddenly, a lion entered the same hut to take a shelter and lay at the doorstep facing
outside. The young man had no choice but to grab the lion’s tail and both started to
struggle almost the whole day. Fortunately, another passerby came around. The
young man kindly asked for help since he was already tired. He then handed over
the lion’s tail to the passerby while he goes to call the villagers to come and kill the
lion. Unfortunately, the young man went to the village and never returned. Even the
villagers never showed up.?

Critical to point out herein is that, the author of this study is not a sympathizer of Kony,
but for purposes of provoking a wider spectrum, of what awaits the ICC to make just, this
illustration is borrowed. Secondary it would sound logical to conclude from the above
proverb that, just like many other war criminals, Kony aims at exonerating himself from
the responsibility of the crimes he has committed. The study is not contesting the nature
of crimes, for which Kony and his top four commanders were indicted. It simply invites
the reader to ponder over the paradigm that, certainly the underlying factors for the LRA
war with the central government of Uganda predate the emergency of Kony and the LRA.
Indeed Kony and his top commanders are replaceable figures in this conflict. Failure to
appreciate this, Uganda risks having another “Kony” rising up in northern Uganda just as
the LRA rebels are being defeated. In general, it would be inappropriate to rule out these
positions without a fair and robust scrutiny of the entire northern Uganda conflict from

multifaceted perspectives, especially for the ICC.

% In a retreat of the Acholi leaders, organized by CSOPNU and JYAK at Paraa-Masindi district in June
2005, chaired by his highness Rwot Lawi Rwodi Onen David Achana 11 the paramount chief of the Acholi,
and attended by former LRA Brigadiers, Kenneth Banya and Sam Kolo, the Rwot asked participants to
reflect on a proverb that came from Kony himself over Radio Mega FM of Gulu district of the “Lion and a
passerby”,

6 CSOPNU and JYAK report (June 2005), Retreat of the Acholi Leaders under the theme: Together
Making A Difference, Paraa-Masindi, p.13
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2.2 Understanding Why the 1994 Rwanda Genocide Occurred

Rwanda, a tiny central African state, is a former German and Belgian colony. Some
scholars argue that European colonialism actively appropriated cultural differences,
primarily responsible for the outbreak of the 1994 genocide. Germany throughout its
presence in Rwanda (1895-1916), applied a racial discourse to their reordering of
indigenous Rwandan society.?” Germany race theorists and anthropologists supported the
social authority of the Tusti regime by positioning a racialist theory designed to explain
the cultural and social hegemony exhibited by the ruling Tutsi elites.”® When Belgium
took over (after 1916) from Germany, they too were able to satisfy there imperial needs
and exert political and administrative hegemony over Rwanda by incorporating and
sustaining local Tutsi elite.”® When the Tutsi lost power to the majority Hutu in 1959, the

authority goal posts shifted, with the Tutsi receiving the blunt of the Hutu.

On 1 July 1962, Rwanda attained her independence following a four years revolution
when the Hutu, a majority but marginalized tribe of Rwanda rose up against the Belgian
and Tutsi minority tribe of Rwanda in one of Africa’s bloodiest intertribal conflicts ever.
The ethnic-based political conflicts between the two related tribes continued and sparked
off the 1973 coup d’etat. In 1994 the Tutsi under RPF (Rwanda Patriotic Front) launched
an attack on Rwanda leading to the death of President Juvenal Habyarimana something
that sparked off the 1994 Rwanda genocide.®

On Wednesday evening April 6" 1994 when the plane carrying president Juvenal
Habyarimana was shot down, the presidential guard and other troops commanded by
colonel Bagosora, backed by militia, murdered the moderate Hutu government officials,

creating a vacuum in which colonel Bagosora and his supporters began systematically

T A. Zimmerman (2001), Anthropology and Anti-humanism In Imperial Germany, Chicago

%8 M.Bunzl and H.G. Penny (eds) (2003), Worldly Provincialism, Germany Anthropology in the Age of the
Empire, Ann Arbor.

% |bid, supra note 15 at 6.

% Mahmood Mamdani (2001), When Victims Become Killers, Colonialism, Nativism, and the Genocide in
Rwanda, Princeton University press, p.74
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slaughtering Tutsi.*! Des Forges ably presents to us above what sparked off the genocide
but fails to point out the individuals who shot down the plane. The relevance of the
argument is that, institutions do not act but it is individuals who act on their behalf. For
any meaningful reconciliation in Rwanda, the truth of who bombed President Juvenal
Habyarimana’s plane is needed so that those individuals can face justice for having
precipitated the grounds that sparked off the genocide. For the ICTR, this is one of the

challenges to cause accountability for these individuals.

The author does not suggest that those who butchered the Tutsi are not guilty because
they are, and most of them are facing trial in the local gacaca court and others in the
ICTR. The point of emphasis herein is that, these were secondary players in the genocide.

It is possible that if the plane was not shot, perhaps the genocide could have been averted.

It is true that status and power differentials as observed above, which existed between
the Tutsi and Hutu are contributory factors to the hatred of Hutu, backed by the Twa to
butcher the Tutsi and moderate Hutu as manifested in the 1994 genocide. This study
however wishes to state that these should be qualified as fueling factors. If such cultural
tensions were to spark off the genocide in Rwanda, the big question will be why the
genocide did not occur long ago when such tensions emanated and it occurred in 1994?

Indeed, in agreement with some scholars,

The predecessors of today’s Hutu and Tutsi (The two biggest tribes of Rwanda) indeed
created a single cultural community, the community of Kinyarwanda speakers, through
centuries of cohabitation, intermarriage, and cultural exchange. This cultural community

%1 Alison Des Forges (1999), Leave None to Tell the Story, Human Rights Watch, printed in the United
States of America, at 6.
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is to be found today both within the borders of the state of Rwanda and outside of it. It is
a regional community.*

Was the genocide therefore politically motivated, structural and systemic in executing?
And if partly true, then how relevant is the ICTR mandate in causing accountability and
justice for politically rooted consequences in the form of the 1994 Rwanda genocide? |
say that those who bombed the plane bear the responsibility of sparking off the genocide
to a greater extent and they should be investigated, arrested, and made to face justice.
And | believe | share this position with many others that meaningful justice and
reconciliation of Rwanda demands the exposure of those who bombed the plane such that

the political tensions surrounding it are calmed by facing the truth of this matter.

2.3 Human Rights Violations Committed By Kony and the LRA

Phuong Pham et al (Phuong July 2005) establish that;

The LRA rebels mutilate, abduct children, and commit rape and other acts of
sexual violence against women and the girls. The LRA routinely cuts off lips,
ears, and breasts; gouges eyes; and amputates limbs. Many of these
mutilations are carried out to prevent “betrayals.” Killing of civilians are
wide spread. Men are forced to lie on their fronts, and their heads smashed.
Women are forced to lie on their backs, and their throats are cut.®

Article 1, 3 and 5 of the UDHR (1948), respectively state that, (1) all human beings are
born free and equal in dignity and rights. They are endowed with reason and conscience
and should act towards one another in a spirit of brotherhood; (3) every one has the right

to life, liberty and security of the person; (5) No one shall be subjected to torture or to

% Behind the violence (2004): Causes, consequences and the Search for Solutions to the War in Northern
Uganda, Refugee Law working Paper No. 11, Kampala: faulty of Law, Makerere university, p.23
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cruel inhuman or degrading treatment or punishment.** Considering the above provisions
of the UDHR 1948, Joseph Kony and the LRA are acting contrary to the moral equivalent
of the international human rights bible and standards and therefore guilty of violating the
international moral standard, to which Uganda acceded. Important to note herein is that
the UDHR being a moral statement and not a legal instrument, does not in specific terms
impose specific penalties to those who act contrary to its mandate, a reason why in the
case of Joseph Kony before the ICC, or the 1994 Rwanda genocide trials, it cannot help
the court in determining specific penalties against violators of human rights and
humanitarian law respectively. This however should not be perceived to imply that the
UDHR is useless, because in any case its principles are embodied into other human rights

instruments

Jemera Rone (2005), an American researcher in a similar way presents that;

The LRA continues to commit mass Killing of civilians in northern Uganda, keeping the
population—and its own combatants, mostly forcibly recruited during childhood—in a
constant state of terror. Since February 2005, rebel attacks on camps and settlements have
increased. In March, seven civilians were beaten to death with hoes in Adjumani in an
attack on Dzaipi trading center...The LRA abducts children and adults to serve as
soldiers, and girls to serve as sex slaves to its commanders—and brutalizes all abductees
to deter their escape. Those abducted persons attempting to escape are killed or seriously
wounded as an example to other abductees. ...The LRA beats and otherwise mistreats
civilians as a part of a campaign intended to instill terror in the population. It severely
punishes anyone who does not do what it demands, even if that person lacks the physical
capacity to comply...The LRA first started mutilating civilians in the early 1990s as a
response to the government’s attempts to form local militias in northern Uganda.
Victims’ hands, feet, noses, ears, lips and breasts were cut off, often as punishment,
causing widespread panic amongst the population.. . UNICEF estimates that some 20,000
children have been abducted in the nineteen years of war®

Every evening, scores of children living outside of the towns in the war affected districts

of Gulu, Lira and Pader make a nightly trek into the centers of provincial towns.

% See- Universal Declaration of Human Rights, 1948 10" December, articles 1-5.
% Jemera Rone, (Sept. 2005), Uprooted and Forgotten Impunity and Human Rights abuses in northern
Uganda, report also available at, http//: www.hrw.org/english/docs/2005, contacted 11" November 2005.

20


http://www.hrw.org/english/docs/2005

They sleep in doorways, on verandas, and in bus stations, hospitals, and in schools.
They are known as “night commuters”, and they make the trip from their rural homes
because they are afraid of being abducted by the LRA.* The LRA reportedly favors 9 to
12 year olds abductees because the age group is the most malleable.*” These reports
express the willfully committed acts against humanity mainly on the Acholis’ by Kony, a
self styled embodiment and personification of the Holy Spirit.*® The big task for the ICC
is whether it has the capacity and mandate to prosecute crimes dating back to the early
1990s, when as observed above, was the time for the peak gross human rights violations

identified above.

2.3.1 Ugandan Government’s Responsibility in the LRA War

In its response to the LRA threat, the GoU sought to protect its citizens by mainly
annihilating the insurgency via military offensive and by making civilians responsible for
their own defense through a strategy of civil militarization, like the AMUKA boys in
Teso region.* Researchers such as Jemera Rone,*® provide us with cases involving UPDF
officers exposing almost the same gravity in violating the rights of the defenseless,
homeless, internally displaced persons, especially those linked to the political opposition

of the National Resistance Movement, and its mentor Yoweri Kaguta Museveni.

%See Human Rights watch, “Abducted and Abused: Renewed conflicts in Uganda” July 2003, at 17-18.
¥’See “Behind the Violence,” supra note 26 at 23.

% Kony believes that he is in direct contact with the Holy Spirit and considers himself as the agent of divine
retribution for the past transgressions the government has committed against northerners.
*CSOPNU-CARE (U) report (December 2004), Nowhere to Hide: Humanitarian Protection Threats in
Northern Uganda, plot 17 MacKinnon Rd, Kampala, p.2

“0 Jemera Rone is a celebrated American researcher who compiled the Human Rights Watch Report,
Uprooted and Forgotten Impunity and the Human Rights abuses in northern Uganda that revealed abuses
by the LRA and UPDF against civilians in northern Uganda. The minister of defense of the Ugandan
government, Amama Mbabazi rubbished the report on grounds that Rone’s report is a mouthpiece for the
opposition.
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With authority from the head of the armed forces in Uganda, who then happened to be
President Museveni, the army intensified the pursuit of the LRA rebels in 2002 using
helicopter gunship. On July 24™ 2002, UPDF helicopter gunship killed 13 civilians in
Pader district, in the same month, the army mistook five civilians for LRA rebels, killing
three and injuring two in Lira district** Although the government instituted
investigations into the two incidents, findings were not released and no action has been
taken against the UPDF soldiers responsible for the killing. UHRC reports indicate that
there have been cases of UPDF abuses ranging from extra judicial killings, rape, unlawful
detention and imposition of undeclared curfews.*? Such acts if proven to be culpable do
not further the interest of solving the war and should not only be eliminated but also
investigated and punished using the same ICC yardstick of international law of human

rights.

The willful killings, torture and mistreatment, rape and arbitrary arrests and detentions of
civilians in northern Uganda, by the UPDF soldiers highlighted in this report, are serious
crimes that may fall within the ICC’s jurisdiction. The Ugandan government’s tendency
of rejecting reports that point out the UPDF’s violation like Jemera Rone’s conclusion of
the Human Rights Report 2005 as being erroneous cannot help the process of justice in
northern Uganda because the government cannot resist the lessons from such reports.
The fact that the government possesses military and police records of errant UPDF

soldiers who have been apprehended, convicted and punished by the court martial serves

“ISee country reports on Human Rights Practices-2003, released by the Bureau of Democracy, Human
Rights, and Labor, February 25, 2004, the Bureau of Public Affairs, U.S. department of state.
www.state.gov/g/drl/hrrpt/2003/27758.htm-137k.

*See- Uganda Human Rights Commission, Annual report, January 2001-September 2002, at 121, also
available at www.uhrc.org.
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as a precedent to justify before the ICC that, the UPDF is not immune to committing
some of the human rights violations as portrayed by many of the human rights

researchers in northern Uganda, the likes of Jemera Rone’s research.*

No country has a perfect human rights record and Uganda is no exception. The guardians
of this country should do better than just rubbishing criticisms, and think of rehabilitating
the lives of thousands of IDPs. The war victims down the 20 years of instability yearn
for enough food to eat, a decent place to sleep, a safe place to bring up their children.
Restoring peace and calmness in northern Uganda is the first anticipated true form of
justice for the war victims; otherwise the ICC justice will have no moral bearing on the
minds of the defenseless war victims in insecure political and military environments. The
big question is whether the ICC intervention in pursuing justice in northern Uganda will
help or spoil the peace process initiatives taken by both local and international NGOs, as

well as the government peace initiatives.

2.3.2 Criminal Gravity of the 1994 Rwanda Genocide

Prior to the premeditated execution and butchering of the Tutsi, the radical Hutu
propagandist undertook intensive mobilization of the killers preparing for the planned
genocide. Mamdani (2001) exposes that, “killings in Rwanda were not done by shadowy
death squads but by mobs of machete-wielding citizens”.** The Human Rights Watch

report (1995) also states that,

Maxie Muwonge, (October 19", 2005), Human Rights Reports a Result of Proper Researches, Daily
Monitor Newspaper, ppl2.
* Mamdani, supra note 34 at 267
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The rehearsals took place in more than a dozen communities, the most important being
the commune of Kibilira in October 1990, March 1992, and January 1993; in several
communes in northwestern Rwanda, including Mukingo, Kinigi, Gaseke, Giciye, Karago,
and Mutura in January and February 1991; in the region known as Bugesera, commune
Kankenze, in march 1992; in several communes of Kibuye in August 1992; and again in
the northwest in December 1992 and January 1993.%°

Des Forges (1999) supplements the above positions by exposing how the killers, mainly

Hutus and Twa sharpened their focus to exterminate all Tutsi.

Speaking on Radio Rwanda early on the morning of April 12 1994, MDR* power leader
Frodauld Karamira told his listeners that the war was everyone’s (Hutu) responsibility.
He called on people (Hutu), not to fight among themselves but rather assist the armed
forces to finish their work... An hour later, Radio Rwanda broadcast a press release from
the Ministry of Defense. It denied “lies” about divisions in the armed forces and among
Hutu generally and insisted that: Soldiers, gendarmes (National Police), and all
Rwandans have decided to fight their common enemy in unison and have all identified
him. The enemy is still the same...the Ministry of Defense asks Rwandans, soldiers and
gendarmes the following: Citizens are asked to act together, carry out patrols and fight
the enemy (Tutsi). In the streets of Kigali, people were singing a little song that told it
all: Umwanzi wacu n’umwe turamuzi n’umutusi, implying our enemy is one we know
him. It is the Tutsi”.*’

Important to note herein is the role of the media in fuelling violations of human rights,
just like Radio Rwanda did during the genocide. As such, there is need to proactively
engage the media into responsible journalism as part of seeking justice and reconstruction

of Rwanda, hence exploring all options to justice building beyond the ICTR mandate.

Considering that Hutu were ordered to fight the enemy (Tutsi) or get killed, it is possible
that majority of the Hutu who were alive then actively participated or assisted in the
killing of the Tutsi for the sake of their life. If the above is true and aware that the

current government in Rwanda is majority Hutu based, then is the ICTR nature of justice

*see Human rights watch, slaughter Among Neighbors; The Political Origins of communal Violence, New
Haven: human Rights Watch and Yale University Press, 1995, pp 20-32.

% Democratic Republican Movement (MDR), a Hutu based party which led the revolution of 1959 and
unseated the Tutsi aristocracy; strongest in the center of the country.

" Alison Des Forges (1999), supra note 35 at pp.202-203.
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the best suited to reconcile the majority suspected leaders and the minority surviving
Tutsi victims? From his consultations in Rwanda, Mamdani (2001) established that, “in
1997 another minister in Rwanda told me that 80 percent of those Hutu alive had
participated in the killing”.*® If Mamdani’s figures are to be considered correct, then all
these Hutu are liable to punishment as per the international criminal code or the
Nuremberg principles of 1950, which state that “the fact a person acted pursuant to order
of his government or of a superior does not relieve him from criminal responsibility
under international law provided a moral choice was in fact possible for him”™ *

Considering moderate Hutu did not kill and instead they were killed too, then it is right to

argue that there was a moral option for those who committed the atrocities.

The radical Hutu and Twa who killed the Tutsi deserve the trials and convictions for their
crimes against humanity during the 1994 genocide. Meaningful and everlasting justice in
Rwanda must borrow from this analysis to reflect and build on the unimaginable complex
lived realities and beliefs of the Tutsi people it is designed to bring justice to. The
necessary condition to attain this is first of all, to reconcile the historically constructed
ethnic divisions between the Hutu and the Tutsi. This same appeal and analysis fits well
in the case of the northern Uganda crisis were it is widely believed that the political,
social and economic- historically constructed divisions between the tribes of the north

and the south contributed to the sustainability of Kony rebellion.

*®Mamdani, supra note 38 at 266.

*° Christine Van den Wyngaert et al (ed)(2002), International Criminal Law, A collection of International
and European Instruments, published by Kluwer Law International, P.O.Box 85889, 2508 CN, The Hague,
The Netherlands
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Fundamental justice requires the government of Uganda alongside the ICC option to

focus on readdressing these historical divisions.

2.4 International Criminal Law and International Crimes

Most legal scholars agree that a recognizable body of international criminal law does
exist. In its widest context, the source of international criminal law might be derived from
the general principles of international law recognized by civilized nations; and therefore,
found in the customary law accepted by states, the general criminal law recognized by
nations, and the treaties which govern particular conduct™ This category of international
laws deals with war crimes and crimes against humanity, including genocide. In general,
international criminal law instantiates a variety of substantive internationally acceptable
doctrines and procedures that focus on the individual culpability for his or her crimes

committed against humanity in any corner of the world.

The earliest attempt of coming up with laws and institutions punishing an
international crime occurred when international law accepted the concepts that
sea pirates are enemies of mankind and that piracy is an offense against the laws
of nations. The constitution of the United States in 1789 took the pioneering step
of empowering the Congress to define and punish pirates and felonies committed
on the high seas as offenses against the law of nations. In 1819 United States
enacted this law and in the very next year, Justice Story in United States Vs
Smith applied that law.*

Perhaps according to Sohn, this was the first precedent under international criminal law
to punish an international crime of which the cases of Joseph Kony and his senior

indicted commanders before the ICC are to follow.

%0 See, American Society of International law 2005,
http://www.eisil.org/index.php?sid=921019130&t=sub_pages&cat=21 1% Nov. 2005 p.21.
*! See, Ferenz B. Benjamin (1980), An International Criminal Court, A Step Towards World Peace, p.xv

26


http://www.eisil.org/index.php?sid=921019130&t=sub_pages&cat=21

It is however imperative to map out that the crimes of the sea pirates as compared to the
tragic and willful mass human rights violations in northern Uganda and those committed
during the 1994 Rwanda genocide are incomparable in intention, intensity and moral

gravity.

24.1 ICC and the case of the LRA

For over two decades, the population of Northern Uganda, mainly in the districts of
Kitgum, Lira, Gulu and Pader®® have lost any semblance of ordinary life in what has been
generally accepted as one of the world’s worst humanitarian crises between the LRA and
the UPDF.>® The case of Joseph Kony currently before the ICC, is one among other cases
of concern of the international community as a whole, in which individuals who have

committed serious crimes against humanity are to be held accountable.

The International Criminal Court (ICC) is the first ever permanent, treaty based,
international criminal court established to promote the rule of law and ensure that
the gravest international crimes do not go unpunished. The ICC was established
by the Rome Statute of the International Criminal Court on 17 July 1998, when
120 States participating in the "United Nations Diplomatic Conference of
Plenipotentiaries on the establishment of an International Criminal Court"
adopted the Statute. This is the first ever permanent, treaty based, international
criminal court established to promote the rule of law and ensure that the gravest
international crimes do not go unpunished. Accordingly, the Statute entered into
force on 1 July 2002. Anyone who commits any of the crimes under the Statute
after this date will be liable for prosecution by the Court.>*

Considering that the ICC does not have retrospective powers to prosecute crimes

committed before 1% July 2002, a lot of what would have been vital hard evidence against

52 See Appendix 2 for the district location on the map of Uganda.

%% See International Center for Transitional Justice report; Forgotten Voices, July 2005, p.3, available at,
http//: www.hrw.org/english/docs/2005, contacted 11" November 2005.

* International Criminal Court: Historical Introduction, available at
http://www.icc-cpi.int/about/ataglance/history.html, accessed 27th march 2004.
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Kony and his four indicted senior LRA commanders, as well as evidence against the
government will not be considered by the court. War victims who suffered unimaginable
willful human rights abuses between 1987 and before 1% July 2002, during the various
bloody counter offensive operations between the LRA and the UPDF, will undoubtedly

perceive this critical time constraint as a moral defect of the ICC mandate.

On the 29" January 2004, the Argentine ICC prosecutor Louis Moreno Ocampo
announced that there was sufficient evidence to start inquiring into the grave human
rights violations committed by the LRA.*® Ocampo, the ICC prosecutor remarked that;
“the rebels have kidnapped thousands of children, forced them to be soldiers, forced them
to kill their parents, and forced them to be sex slaves. I don’t know a more awful

crime”.>®

On 13" October 2005, pre-trial chamber 11 unsealed the warrants of arrest for five senior
leaders of the Lord’s Resistance Army (LRA) for crimes against humanity and war
crimes committed in Uganda since July 2002. The Chamber concluded that; “there are
reasonable grounds to believe that Joseph Kony, Vincent Otti, Okot Odhiambo, Dominic
Ongwen and Raska Lukwiya, ordered the commission of crimes within the jurisdiction of
the Court™.>” Their warrants of arrest summarily identify the following counts against
them. Joseph Kony (LRA leader): 12 counts of crimes against humanity (CAH) and 21

count of war crimes, Vincent Otti: 11 counts of CAH and 21 counts of war crimes, Okot

See, The Sunday Vision, Uganda’s Leading News Paper, 1% February, 2004,

“Kony'’s Arrest warrants Out Soon” at 1

% See, The Global Policy Forum report “International Criminal Court gets its first case: Against rebels in
Uganda.” January, 29, 2004, available at, http//: www.globalpolicy.org/icc, accessed on: 27" March 2004.
see Rene wadlow, Uganda: ICC Issues Arrest Warrants for Lord's Resistance Army, Thursday 20"
October 2005 http:// www.towardfreedom.com/home/content/view/632/1 visited 1/November/2005.
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Odhiambo: 2 counts of CAH and 8 counts of war crimes, Dominic Ongwen: 3 counts of
CAH and 4 counts of war crimes, and Raska Lukwiya: 1 count of CAH and 3 counts of

war crimes.

Whereas it is true that the ICC arrest warrants opened up a leeway of hope of seeing
justice done and seen to be done by the various stakeholders®® in this war, ICC failure to
release the warrant of arrest for even a single UPDF officer could be interpreted as its
failure to incorporate the moral perspective and thirst of some war victims who live with
the daily reality and reminders, of incomprehensible psychological and physical horrors
inflicted on them by some UPDF members. This explains why some of the war victims
question the comprehensiveness of the ICC justice. This study will informs us in the
proceeding chapter on the nature of reactions of the victims, government, CSOs and the
international community at large towards the ICC indictments and how they are
perceived to contribute to justice and accountability, starting with consolidating the

illusive peace that ensures in many parts of northern Uganda.

24.2 International Criminal Tribunal for Rwanda

Des Forges (1999) presents that,

Once the U.N. special rapporteur for Rwanda and a commission of experts named by the
Security Council both concluded that Rwandan authorities had committed genocide, and
that soldiers of the RPA were guilty of violations of international human rights law, the
Security Council established the International Criminal Tribunal for Rwanda.”

*® These stakeholders include the war victims of northern Uganda, the central government of Uganda, the
general public in Uganda, various local and international Non Governmental Organizations, and the entire
international community.

59Ibid, Alison Des Forges (1999), supra note 47 at pp.737.
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It is imperative to point out that Alison fails to establish why the U.N. and the general
international community who were in Rwanda before the genocide having realized the
willingness of the Rwandan government authorities in power to promote the genocide,
decided to intervene with insufficient force and authority that failed to avert its
occurrence and rather decided to strongly intervene after its climax. In May 1994, U.N.
secretary-General Boutros-Ghali admitted that the international community had failed the
people of Rwanda in not halting the genocide. In 1998, the U.S. president Bill Clinton
apologized for not having responded to Rwandan cries.®® This again raises a challenge to
the nature of mandate that the UN sets for peace missions like the one that was in
Rwanda, which witnessed the genocide without applying the necessary counteroffensive

against the genocide perpetrators.

Since it is the primary legal and moral responsibility of every sovereign state to maintain
the internal security, peace and human rights observance within its territories, and in the
case of Rwanda, the signs of the genocide were evident to both AU and UN, this raises
questions as why the AU did not immediately intervene to avert the situation before it
completely melted into a genocide. How then does international law either that encoded
in the ICTR or ICC statute engage such structural challenges that enable the violation of
human rights to transpire as they helplessly watch on? In the pursuit of justice and
accountability for such human rights violations like in the case of Rwanda genocide and

the LRA war, what responsibility lies with institutions like UN and AU?

% |bid, Alison Des Forges (1999), supra note 47 at pp.768.
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In terms of the ICTR mandate, the resolution adopted by the UN-Security Council
conferred to the ICTR substantive jurisdiction over crimes of genocide and crimes against
humanity.®* This mandate as compared to the mandates of institutions like AU in
addressing impunity cases in Africa raises questions over how relevant and empirical, as
well as complementary is the ICTR in pursuing justice and accountability in Rwanda as
compared to the Rwanda domestic court systems as well as the native justice approaches.
This nexus will be informed by the views and opinions of victims and activists for

Rwanda justice in the proceeding chapters.

2.4.3 ICTR jurisdictions; a comparison with the ICC

The tribunal is to judge person’s accused of genocide, crimes against humanity, and
violations of article 3 common to the Geneva conventions and protocol Il Additional to
the conventions. It is accorded jurisdiction over persons of whatever nature, nationality,
accused of committing such crimes in Rwanda and over Rwandans charged with such
crimes in neighboring states as well. The mandate of the tribunal extends to crimes
committed from January 1, 1994 to December 31% 1994...The tribunal is competent to
judge persons who “planned, instigated, ordered, committed or otherwise aided and
abetted” in executing the crimes within its jurisdiction.®

It is worth acknowledging that by having the ICTR or the ICC instituted to try people for
committing crimes against humanity, this testifies to how international human rights and
humanitarian laws have raised to yet another prestigious and vital level of defending
humanity against individuals who promote such crimes. In a resolution passed in
February 1995, (S/RES/978), the security council specifically asked member states to

arrest those suspected of genocide crimes that fell under the competence of the tribunal.®®

2U.N. Doc. S/RES/955 (1994), ICTR statute, arts, 2, 3, 4, S.C. Resolution 955, U.N. SCOR, 49" Sess,,
3453 meeting.

82see Statute of the International Tribunal for Rwanda, article 6,2 and 3, also available in the annex statute
printed in United Nations, The United Nations and Rwanda, pp. 387-93.

% see Alison Des Forges, Leave None To Tell The Story, 1999 at 740.
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Simultaneously, the ICC issued the arrest warrants of Joseph Kony and his four senior
chief commanders, which implied that the Uganda government is mandated to arrest
Joseph Kony. In the two cases, it is very clear that the process of arresting suspects is not
only very expensive for these two highly indebted poor African countries, but also almost
next to impossible, considering like in the case of Uganda, the government having failed
to completely flash out the LRA in the first place, ran to the ICC as an option to have

these members arrested using the good will and contributions of ICC member states.

The Rome Statute (1998) says that, “the accused shall be present during the trial”. * The
case of Joseph Kony like many of the missing wanted genocide perpetrators might never
be heard because the governments responsible have failed to produce them for
international justice to take course. The big question that research has not exhausted is
who is to blame for not shouldering this responsibility of arresting Kony, considering that
Kony and his commanders are fugitives in foreign sovereign states like Congo? And in
such cases if Kony and his commanders never step a foot at The Hague, how relevant and
applicable is the ICC mechanism in pursuing accountability and justice in Northern

Uganda?

The Rome Statute (1998) states further that,

The court may transmit a request for the arrest and surrender of a person, together with
the material supporting the request, to any state on the territory of which that person may
be found and shall request the cooperation of that state in the arrest and surrender of such
a person. States parties shall in accordance with the provisions of this part and procedure
under their national law, comply with requests for arrest and surrender.>*

%4 Rome Statute (1998) of the ICC article 63 (1)
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The whereabouts of Joseph Kony and his army is known to Uganda. Many times the
Ugandan army has reported that Kony rotates between southern Sudan, northern Uganda
and in the north east of the Democratic Republic of Congo. These three states for over
the last 20 years have experienced incomprehensible violence inflicted on their citizens
but with no sufficient joint effort to capture Kony from his known hideout. The Ugandan
government has received permission often times to pursue Joseph Kony deep into

Southern Sudan but all efforts of capturing him turning out to be futile.

There is need for more research to establish why the unpredictable insurgent leader has
managed to survive arrest despite all this pressure around him or else the Ugandan
government and the neighboring governments of Sudan and DRC may not easily dismiss
the ground of some critics who perceive the war as being politically driven to create an
agenda for the government to stay longer in power promising to end the war, or to
support an illicit war economy. In such intricate interests in this war, the ICC mandate
stands to be challenged in providing a comprehensive solution to the Ugandan case

herein discussed.

In conclusion, the following key issues are deducible from the fore-cited literature

surrounding the ICTR and ICC mandated.

e Unlike the International Court of Justice that handles judicial matters of conflict
between member states of the U.N., the above tribunals handle individuals who

have committed serious crimes against humanity.
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The two tribunals take precedent over the national courts of the states under its
jurisdiction. The persons tried by these tribunals cannot be charged for the same
crime in national courts, nor vice versa, except if the national trial deemed to have
been only a charade.

The ICTR, mandate is limited from 31% December 1994 to December 31* 2008,
while the ICC is not time bound from its date of inception on the final date to its
jurisdiction. The ICTR is therefore a specific tribunal for the Rwanda genocide
trials hence a temporary tribunal, while the ICC is a permanent tribunal.

The ICC and ICTR justice and accountability mechanisms are limited in scope as
far as providing comprehensive remedy to intricate, historically enrooted political,
social-economic causes of both the LRA as well as the Rwanda genocide. Indeed
one could rightly say that they seek to address the symptoms and effects of these
two scenarios, but not the root causes.

Both tribunals do not have retrospective powers to prosecute for similar crimes
that were committed before the date on enforcement of their statutes.

These tribunals represent an international wake up call to have individuals that
commit individuals against humanity punishable basing on an international
acceptable standard.

To Africa, these two tribunals have established precedents, inspiration and
encouragement that no one will escape justice if he or she tries to justify his or her
political, social and or military cause through engaging in crimes against

humanity and genocide.
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CHAPTER 3:
RESEARCH METHODOLOGY

3.0 Introduction
This chapter gives a description of the targeted population that was studied as well as the
procedure and techniques that were used by the researcher to get relevant responses on

the topic of study.

3.1  Research Design

This comparative study was conducted along a descriptive survey design. Both
qualitative and some aspects of quantitative data were used especially where percentages
and averages were involved in analyzing responses of thematic focus of this study. This
allowed an in-depth inquiry and analysis of the field experiences. The study involved the
use of questionnaires, focus group discussions, key informants interviews and

documentary analysis to enhance the internal validity and reliability of the study findings.

3.2  Areaand Population of Study

Geographically in Uganda, the study consisted of the war affected districts of Gulu,
Pader and Lira. Some respondents and interviews in line with the study were conducted
also in Kampala because of its multicultural composition, and considering that it has the
highest percentage of elites across the country. In Rwanda, the research covered the
gacaca courts, specifically in Kigali and Kibuye, where respondents informed this study.
There views were complemented by responses from the key interviews with some ICTR
staff based in Arusha Tanzania, which is conducting trials for people suspected to have

carried out the 1994 Rwanda genocide.
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3.3 Sampling Technique

A stratified sampling technique was employed to allow for the identification of
information-rich groups of respondents. These included ex-LRA returnees at World
Vision-War child Gulu and GUSCO, the IDPs and their camp leadership in the war
affected districts of Gulu, Lira and Pader. In Kampala, groups of Master Students of
Human rights, Peace and conflict studies, Ethics and public management of Makerere
University 2004/5, who had just concluded a study trip to Northern Uganda, interfacing

with the conflict situation and analysis therein the region were included in the study.

3.3.1 Sample Criteria

A total of 120 questionnaires were filled and returned from the four districts under study,
5 focused group discussions conducted; one at GUSCO, one at World Vision-Gulu
Children of war reception center in January 2006, 2 with the CRPB during their two
weeks workshop at Regency Hotel Kampala in April, and one with CSOPNU during a
peace workshop held at Impala Hotel- Munyonyo Kampala in may 2006. 32 key
informants were interviewed in total, with 8 from Makerere University, 1 from the
Rwandan Embassy in Uganda, 4 from the ICTR, 2 Researchers of the gacaca courts from
Kibuye and Kigali, and the others 15 from the cited international and national NGO’s

involved in this study. The table below presents the summary selection criteria.
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Table 1: Sample Selection Criteria

Study District Criteria

Gulu Affected by LRA armed conflict, home of many NGOs’ involved
in humanitarian assistance to the war victims, has may IDPs, and
accessible, main center of the Acholi people.

Lira Home for the Langi people also victims of LRA, has several IDPs
and NGOs’ providing humanitarian assistance.

Pader Most affected in the Acholi sub region by the LRA insurgency,
and has many IDPs.

Kampala Capital city with elites from all regions of the country, home for

many local and international NGOs’ and agencies involved in
providing humanitarian assistance to Northern Uganda, and also
headquarter of many of the government ministries that were part
of this research.

Aretha The headquarters of the ICTR, which is prosecuting people
suspected for having played a bigger role in the 1994 Rwandan
genocide.

Kigali The capital of Rwanda, as well as the administrative region of the

Rwanda unity government, which is now engaged with reconciling
all the Rwandan tribes.
Kibuye Venue for the gacaca court system within Rwanda

34 Data Collection Methods
The researcher employed triangulation methodologies to meet the objectives of the study.
Each of the methods employed revealed different aspects of the empirical reality and

field experiences surrounding the area of study as observed below.

3.4.1 Interviews

Personal or interface interview sessions were conducted to obtain data from the war
victims, workers of U.N. listed above. Focused group discussions were also conducted
with diplomats from the Rwandan Embassy in Uganda, ICTR and gacaca courts’
witnesses at Kibuye. A key informant from Ssengonba and Sons Advocates-Kampala,
who had conducted research on some cases before the ICTR and gacaca courts in Arusha

and Kigali respectively informed this study as well. These methods enabled the researher
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to probe deeper and make clarifications on inadequate or vague responses surrounding

the area of study, hence leading to the gathering of complete and reliable information.

3.4.2 Questionnaires
Both closed and open-ended questionnaires were used to elicit data required from
respondents in the districts under study. They were self administered for the sampled

respondents in the four districts of Gulu, Lira, Pader and Kampala.

3.4.3 Observation

This method was used in the study to verify and confirm the actual human rights
violations in visited IDP camps in Gulu district, Lira and Pader districts covered by this
study. The method enabled the researcher to draw valid conclusions on the magnitude of
devastations in terms of property and the general welfare of the people as a result of this

war.

3.5.0 Data Analysis and Presentation
Both qualitative and quantitative data was gathered during the research and analyzed to

meet the study theme.

35.1 Quialitative Data

Quialitative data was recorded in notebooks and tapes. It was later compiled depending on
the subsection as scheduled in the questionnaires, edited to remove inaccurate or
irrelevant responses and coded into emerging themes that were analyzed in line with the

research questions and objectives of the study attaching significances to it. Data
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generated from the focus group discussions and key informants was subjected to a

content analysis process based on the emerging issues of the study.

First, raw data was organised to reflect different perceptions expressed by the focus
groups and key informants. A summary of the different perceptions was then made under
the different subsections from which the final write up of the study report was done.

Direct quotations from discussions were also used to complement the study.

3.5.2 Quantitative Data

This data was thematically supported by descriptive statistics to analyze the various
responses that were obtained from mainly the open-ended questions. It was summarized
presented in tables and computed into averages and percentages using SPSS II.
Statistical diagrams representing a general overview on the major sub themes of the study
as fixed in the questionnaires were obtained. Explanatory notes from interface interview

sessions were used to attach more meaning to the data.

3.6 Ethical Consideration

The confidentiality of the respondents was maintained and respected. Names of
respondents who preferred anonymity were not included. The few names that appear in
the study findings are only for those who approved to have them included. The field
responses obtained and the photographs taken like of the ex-LRA returnees under
rehabilitations at World Vision Gulu and GUSCO receptions centers, including those

taken during the focused group discussions were strictly used for research purposes only.
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3.7

Limitation of the Study
The researcher’s movements in the war torn districts of Pader and Lira mainly
were limited because of the continuous attacks from some small groups of the
LRA from the month of September 2005 to January 2006.
There was insufficient cooperation from the camp leaders at Palenga, Pabbo,
Minakulu, Pece and Layibi IDPs’ camps who stopped me from taking
photographs within and around the camps, citing security reasons.
Language barrier was another setback considering that Acholi and Langi
languages, which the researcher was not familiar with, are mainly used in the
districts of Gulu, Lira and Pader. The researcher had to employ an interviewer to
assist in carrying out translations especially while interviewing LRA ex
combatants at World Vision and GUSCO rehabilitation center in Gulu district.
The whole research project was very expensive. The travel and accommodation
expenses to and from the war torn Ugandan districts of Gulu, Lira, Pader, as well

as to the Republic of Rwanda was very high.

The above challenges were dealt with in the best possible way. Regarding the issue of

security, the researcher concentrated in areas like the municipality councils of the

northern Uganda districts, which formed the geographical scope of this study. For the

areas outside these municipalities, the research relied on the security briefs of the various

IDP camps before he ventured to move there to gather the data. Translators were used to

help with the language barrier problem and with the resources mobilized by the

researcher; primary data was obtained and herein presented in the next chapter.
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CHAPTER FOUR:
DATA PRESENTATION

4.0  Introduction

A total of 120 valid questionnaires were filled and returned from the four districts under
study, 5 focused group discussions conducted, and 32 key informants interviewed. The
research covered four districts of Gulu, Lira, Pader and Kampala in Uganda; Kibuye and

Kigali in Rwanda as well as Arusha.

4.1 Socio-Demographic Information
Table 2 Distribution of Respondents in Uganda by District
Cumulative
Frequency Percent Valid Percent Percent
Valid  Gulu 40 33.3 33.3 33.3
Kampala 56 46.7 46.7 80.0
Lira 14 11.7 11.7 91.7
Pader 10 8.3 8.3 100.0
Total 120 100.0 100.0

In Gulu district, of the 40 respondents interviewed 32 (80 percent) were male, with 8 (20
percent) female. In Kampala district, 56 respondents were interviewed with 24 (43
percent) of them male, 32 (57 percent) female. In Lira district 14 respondents were
interviewed with 12 (86 percent) male, 2 (14 percent) female. In Pader district 10
respondents were interviewed and all 10 (100 percent) were male. Kampala district had
the highest number of female respondents. On the average 78 (65 percent) of the total
respondent were male and 42 (35 percent) female, making the male to female ratio of

respondent to be approximately 2 to 1. Table 3 and figure 1 below summarize this data.
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Table 3 Distribution of Respondents by Sex
Cumulative
Frequency Percent Valid Percent Percent
Valid Male 78 65.0 65.0 65.0
Female 42 35.0 35.0 100.0
Total 120 100.0 100.0
Figure 1:

Total Percentage Distribution of

the Respondents by Sex

35%
OMmale

BFemale

In terms of age distribution, the mean age was 33.9 and the median age 33.3 years. 58
(48.3 percent) of the total respondents fell into the age bracket of 31-40 years,
representing the highest age group of respondents, with only 4 (3.3 percent) of the total

respondents being above 60 years. Table 4 and figure 2 summarize this data below.

Table 4 Distribution of Respondents by Age
Cumulative
Frequency Percent Valid Percent Percent
Valid 18-30 45 375 375 37.5
31-40 58 48.3 48.3 85.8
41-60 13 10.8 10.8 96.7
60+ 4 3.3 3.3 100.0
Total 120 100.0 100.0
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Figure 2:

Distribution of Respondents by Age

10.8% 3:3%
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O41-60

O60+

48.3%

In terms of marital status, 33 respondents (27.5 percent) described themselves as single,
76 (63.3 percent) as married, 11(9.2 percent) separated, and none of the respondent
confessed being divorced. Cases of those who are separated were recorded mainly in the

three war districts of Gulu, Lira and Pader. Table 5 and figure 3 summarize this data.

Table 5 Distribution of Respondents by Marital Status
Cumulative
Frequency Percent Valid Percent Percent
Valid  Single 33 27.5 27.5 27.5
Married 76 63.3 63.3 90.8
Separated 11 9.2 9.2 100.0
Total 120 100.0 100.0

Figure 3:

Distribution of Respondents by Marital Status
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Osingle
B Married
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ODbDivorced

63.3%
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In terms of the highest level of education attained, 14 respondents (11.7 percent) had
received primary education. 42 (35 percent) had obtained secondary education
representing the highest category of respondents, with 64 respondents having attained a

diploma and above. Table 6 and figure 4 summarize this data below.

Table 6:
Distribution of Respondents by the Highest Level of Education attained
Cumulative
Frequency Percent Valid Percent Percent
Valid Primary 14 11.7 11.7 11.7
Secondary 42 35.0 35.0 46.7
Diploma 23 19.2 19.2 65.8
Degree 31 25.8 25.8 91.7
Postgraduate 10 8.3 8.3 100.0
Total 120 100.0 100.0
Figure 4:

Distribution of Respondents by Highest Level of
Education Attained

8.3% 11.7%

Oprimary
25.8%

Bsecondary
Obpiploma
Obegree

35.0%
Bpostgraduate

19.2%

A total of 33 (27.5 percent) considered themselves to be protestants or of the Anglican

faith, 41 (34.2 percent) of the respondents considered themselves to be Roman Catholics,
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18(15 percent) Moslems, 20 (16.7 percent) Pentecostals and 8 (6.7 percent) belonged to

other types of faith. Table 7 and figure 5 summarize this data.

Table 7: Distribution of Respondents by Religion
Cumulative
Frequency Percent Valid Percent Percent
Valid  Roman Catholics 41 34.2 34.2 34.2
Protestants 33 27.5 275 61.7
Moslems 18 15.0 15.0 76.7
Pentecostals 20 16.7 16.7 93.3
Others 8 6.7 6.7 100.0
Total 120 100.0 100.0

Figure 5:

Distibution of Respondents by Religion
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4.2 Awareness of the LRA Case before the ICC

There were 119 valid responses in this subsection. All the 119 respondents, (100 percent)
had heard of Joseph Kony and the LRA insurgence in northern Uganda. Respondents
were asked if they had heard of Joseph Kony’s case before the ICC, 47 (39.5) responded
yes. Majority of those who said yes, were aware of the fact that there was an international
court that is looking for Kony and the senior LRA commanders, but did not know that it

was called the ICC. Table 8 below analyses this data.
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Table 8: Awareness of LRA case before ICC
Cumulativ|
Frequend Percent| Valid Percd Percent
Valid Yes 47 39.5 39.5 39.5
No 72 60.5 60.5 100.0
Total 119 100.0 100.0

4.2.1 Kony and other Indicted LRA commanders Prosecution by the ICC

When it came to the question of whether Joseph Kony and his indicted senior
commanders should bet tried in Uganda, 61(51.3 percent) of the total respondents were
supporting the idea and 58 (48.7 percent) opposed to it. This represents almost a
stalemate in view of the perceived mechanism of pursuing justice for the indicted LRA
commanders. Some of the respondents who supported the ICC trials of the top LRA
indicted commanders expressed that, “For international law to be seen to bite, the likes of
Kony should be tried by the ICC because his crimes are not only local but also
international.”® Further more, “Considering that there are non-Ugandan victims and
Uganda has ratified the Rome statute, ICC trial of the LRA is the best option of justice.
The local option should also be given chance for the junior LRA commanders™® “The
ICC trial of the LRA is a good idea because it provides a neutral ground for the
application of justice.”® “The ICC is composed of experienced personnel with

international reputation. It has the ability to protect the victims and witness.”® In a

related line of argument, a Gulu University student from Ornonyole, Lira district

% Interview, Key informant Makerere University-Kampala, Faculty of Arts, Philosophy department, 18"
November 2005.

% Interview, Key informant Makerere University-Kampala, Faculty of Arts, M.A Human Rights Center,
18" November, 2005

87 Focused Group Discussions, MA.Human Rights Class 2004/2006, September 12" 2005.

% Interview, Key Informant War Child-Canada, Gulu district, 12" January 2006
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explained that, “Since the peace talks have failed, Kony and his chief commanders should

be tried by the ICC.”®

Those respondents opposed to the ICC proceedings argue that, “Acholis’ are not
interested in the ICC business not because it is bad but it is not the best option for causing
reconciliation. Before the ICC announcement many rebels were coming out of the bush
through amnesty, but now the number of returnees has greatly reduced for fear of being
taken to the world court. Instead they have continued to make more attacks, during the 1%
of 2006 festivities, the rebel agents abducted 8 civilians near Gulu Municipal
Headquarters”'® They further contend that, “It would be wrong for the ICC to try Joseph
Kony because he needs to seek forgiveness from those he wronged. This is not possible

if he is being tried at The Hague.”™

A respondent who strongly believes in the philosophy of state sovereignty argued that, “It
is not appropriate for the ICC to try Kony and his commanders because Uganda is a
sovereign state, which should try its own criminals.”® “People are interested in seeing
the war coming to an end. For peace we do not support the trial of Kony and his
commanders before the world court because we do not want to be seen as judges over
them but we want reconciliation.”” Table 9 below gives a summarized analysis of these

responses.

% Interview with key informant, at Ornonyole, Lira district, February 7" 2006.

"0 Focused Group Interview with the Human Rights Focus, Gulu district, 11" January 2006

™ Focused Group Discussions at CRY-U, Kampala offices, 31% march 2006.

2 FGD with JYAK at Royal Impala Hotel Munyonyo- Kampala 25" April 2006.

™ Interview with a key informant, senior counselor, World Vision-Child of war, Gulu, 14" January 2006
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Table 9: Whether or not Kony Should be tried in Uganda
Cumulative
Frequency Percent Valid Percent Percent
Valid Yes 61 51.3 51.3 51.3
No 58 48.7 48.7 100.0
Total 119 100.0 100.0

4.2.2 General Amnesty for Kony and his Commanders

On whether or not Joseph Kony and his indicted commanders should be totally forgiven
(granted blanket amnesty) if they give up the war, 80 (67.2 percent) were opposed to the
idea. Nevertheless, 39 (32.8 percent) were in support of total forgiveness. Those
opposed to the idea of general amnesty for Joseph Kony and his indicted commanders
argue that, “If they are forgiven, then it will create a bad precedent that will encourage the
likes of him to come up and kill people and later hide under the amnesty.””* A respondent
supporting imprisonment for Kony and his commanders expressed that, “The law should
be strictly followed; forgiving Kony and his commanders means bending the law and
justice. They should face trial and if found guilty serve life imprisonment sentence.
Children who were forcefully conscripted should be set free.”” In a related view of

argument, “Kony should be imprisoned for around 15 years and forced to pay a war

penalty to compensate some of the lost property of the people in the war areas.”

A respondent who described himself as being liberal explained that, “The penalty given
to Kony and his senior indicted commanders should vary according to their response, if

they deliberately refuse to adhere to the call for amnesty and happen to be captured in

™ Interview with Key informant, HURINET-Kampala, 8" February 2006.
™ Interview with key informant, UCRNN-Kampala, 17" March 2006.
"® Response from a student of MA. Ethics Studies, Makerere University.
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war action, they should face life imprisonment, however if they voluntarily withdraw
from fighting they should be forgiven.””” “There is nothing that can pay for the lost lives
of innocent people, who Kony and his commanders have killed. If captured they should
be imprisoned for life under strict supervision, but the junior commanders should be
forgiven if they surrender arms because they are under the influence of the high
command of Kony and his top leaders.””® An infuriated respondent 